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United States Court of Appeals for the 
District of Colurhbia 


1 ]\ruiiiciijal Court of tlie District of Columbia 

No. 13482 

Sarah Kaplan; Harry Kaplan, Minor by His Next Friend 
Sarah Kaplan ; Jackie Kaplan, Minor, by His Next 
Friend Sarah Kaplan, PUiintiffs 

vs. 

Manh.vttan Life Insurance (^ompany of New York, a Non- 
Resident Corporation, Defendant 

United States of America, 

District of Columbia, ss: 

BF IT RF.MEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of 'Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

2 Exhibit 1. 

In the Municiiial Court of the District of Columbia 

No. A-13,482 

Sarah Kaplan 321 Emerson Street, N. W. Washington, 
D. C. Harry Kaplan, minor. By his Mother and Next 
Friend, Sarah K-^plan 321 Emerson Street, N. W. 
Jackie Kaplan, minor. By his Mother and Next Friend, 
Sarah Kaplan 321 Emerson Street, N. W., Plaintiffs, 

vs. 

Manhattan Life Insur.\nce Company of New York, a Non- 
Resident Corporation c/o Arthur P. Drury Colorado 
Building, Washington, D. C., Defendant. 

Declaration 

Filed February 2, 1938 

The plaintiffs sue the defendant for that heretofore, to 
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wit, on the 19tli day of Xoveinber, 19o3, a certain ])olicy of in- 
sui-ance =255928 was duly executed between the defendant 
and Jacob (Jreenlield as insurer in tlie sum of One Thou¬ 
sand and no 100 Dollars ($1,000.00), beneliciaries of said 
l)oiicy beinii: the i)h*intiffs in this action, to wit, Sarah Kap¬ 
lan, ilai'ry Kaplan and Jackie Kai)Ian; that the said Jacob 
(Jreenlield dei)arted this life Sei)teniber 6, 1984-; that all 
pi'inniuin payments have been fully paid U]) to and including 
such date: that the said defendant was duly notified of the 
death of tiie insured and payment of said i)olicy was re¬ 
quested; that said payment has been refused and that the 
amount due on said policy has not been jiaid or any part 
tiiereof. 

Wherefore the j)iaintilTs claim of the defendant the full 
suni of One Thousand and no/100 Dollars ($1,000.00) with 
intc-rest from September (i, 1934 pius costs of this suit. 

XATHAX M. LUBAR 
Atloruvy for Plaintiffs 

Bk of Oommerce & Savings Bldg. 

Xational 1285 
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Exhibit 2. 


in the Munici])al Oourl of the District of Columbia 

Xo. A-13,482 

SaPah Kaj>lan 321 Emerson Street, X. W. Washington, 
D. (*. Haiujy Kaplan, minor. By his Mother and Xext 
Friend, Sapah Kaplan 321 Emerson Street, X. W. 
J.\CKiE Kaplan, minor. By his Mother and Xext Friend, 
Sapaii Kaplan 321 Emerson Street, X. W., Plaintiffs, 

vs. 

Ma.vhaitan Like iNsriLxNCE (’ompanv of Xew Vopk, a Xon- 
Resioent (’oppokation ivo Ainin/p F. Dpupy Colorado 
Building, Washington, 1). C., Defendant. 

Affidavit of Merit 
!''iled February 2, 1938 
Distpict of Columbia, .s's; 

Sarah Kai)lan, being first duly sworn according to law, 
on oath deposes and says that she is one of the plaintiffs in 
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tlio above-entitled cause, and sues as the next friend for the 
I)laintiffs Ilari-y and Jackie Kajdan, and lias iiersonal 
knowled.i:‘'e or reliable infoi-mation and bcdief as to the facts 
hereinafter set forth: that heretofore, to wit, on the 19th 
day of November, 193.3, a certain policy of insurance 
=i:25.’)928 was duly executed between the defendant and 
Jacol) Gi-eenfield as insurer in the sum of One Thousand 
and no/UK) Dollars ($1,090.00), beneficiaries of said policy 
beini*’ the jilaintiffs in this action, to wit, Sai’ah Kaplan, 
Harry Kaplan and Jackie Kaplan; 

Affiant further states that the said Jacob Greenfield de- 
])arted this life September fi, 1934-; that all premium pay¬ 
ments had been fully paid up to and includinif such date; 

that the said defendant was dulv notified of the death of the 

• 

insured and ])ayment of said policy was requested; that said 
payment has lieen refused and that the amount due on said 
policy has not been jiaid nor any part thereof; 

4 That by reason of the premises, there is now justly 

due and owinii' from the said defendant to the said 
Iilaintitfs the said sum of $1,000.00 with interest from Sep- 
temlier C, 1934, exclusive of all set-offs and just <>-rounds of 
defense, which the plaintiffs claim of the defendant, besides 
costs. 

(Si-ned) SARAH KAPLAN 

Subscribed and sworn to liefore me this 1st day of Feb- 
ruarv, 1938. 

(Signed^ ESTHER E. GERBER 
(Seal) Notanj Public. D. C. 

(signed) NATHAN M. LUBAR 

Atlonicij for Plniufifs 

Commerce & Savings Bldg. 

National 1285 
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5 Exhibit 3. 

In the Municipal Court of the District of Columbia 

Xo. A-13,482 

Sakah Kaplan, et al 321 Emerson Street, X. W. Wash¬ 
ington, D. C. Plaintiffs 

vs. 

Manhattan Life Insurance Co. of Xew York c/o Arthur 
P. Drury Colorado Building Washington, D. C. 

Bill of Particulars 

Filed February 2, 1938 

Amount due on insurance policy . $1000 

Interest from September 6, 1935 . 

Total.. 

' Xathan M. Lubar 

Attorney for Plaintiffs 

6 Exhibit 4. 

In the Munici])al Court of the District of Columbia 

Xumber A-13,482 

Sal'ah Kaplan, et al., Plaintiffs, 
vs. 

Manhattan Life Insurance Company of Xew York, a 
' corporation. Defendant. 

Pleas 

Filed February 28, 1938 

X'ow comes the defendant, by its attorneys, and for pleas 
to the declaration filed herein says: 

1. It admits that on Xovember 19,1933, it issued its policy 
of insurance, numbered 255,928, in the sum of $1,000. on 
the' life of one Jacob Greenfield, and that Sarah Kaplan, 
Harry Kaplan and Jackie Kaidan, his daughter and grand¬ 
children, were named as beneficiaries therein, share and 
share alike. On information and belief, it admits that the 
said Jacob G reenfield died on February 6,1934, but it denies 
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tliat all jireiniuiiis due under said i)oliey have been fully 
paid to said date. It admits that it was notified of the 
death of said insured and that payment of said ])olicy was 
requested and that the same has not been paid. And it 
denies each and every the other allegations of said declara¬ 
tion. 

2. For further ])lea to said declaration, the defendant 
says that in and by his a])])lication for said policy, a copy 
of which was attached to and delivered with said policy 
and made a part thereof, the said Jacob Greenfield stated 
and represented that he had never suffered any ailment of 
the stomach, that he had never raised or spat blood, and 
that he had not consulted any iihysician for any ailment or 
disease not stated in said application, and that he had not 

consulted or been treated by any physician within five 
7 years preceding said application and that he was 

then in good health, and he rejiresented that all of 
said statements and answers were full, complete and true 
and should become part of said contract of insurance, and 
agreed that said i)olicy should not take effect until the first 
full premium was paid thereon while the health of said in¬ 
sured was the same as described in said application. And 
the defendant says that at the time of making said ap- 
l)lication aforesaid, the said Jacob Greenfield was suffering 
from an ailment of the stomach, namely, cancer, from which 
ailment he died on or about February 6, 1934, and that said 
insured had consulted a physician for an ailment or disease 
not stated in said application and that said insured had 
consulted or had been treated by a physician within said 
])eriod of five years jireceding said application and between 
the date of said application and the issuance of said policy 
said insured had raised blood, by reason of which defen¬ 
dant is not liable under the terms and provisions of said 
policy of insurance. 

3. And for further plea to said declaration, the defen¬ 
dant says that the plaintiffs ought not to be permitted to 
have or maintain their said alleged cause of action, for the 
reason that the said insured died on February 6, 1934, and 
on January 16, 1935, this defendant denied liability under 
said policy, and this jiroceeding was not instituted within 
a period of three years from the time any alleged cnuse of 
action accrued to the plaintiff herein. 
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4. And lor furlhor ])len to said declaration, the defendant 
says that it was ])rovided in and by the ])olicy of insurance 
sued upon lliat if the a;^'e of tlie insured had been misstated, 
tlie amount ])ayablc‘ thereundei- should be such as the 
premium ])aid would have purcliased at the correct aii’e and 
the defendant says that in and by his said a])pIication for 
sa.id policy, said Jacob Greenfield stated that he was born 
September 12, 18S7, and said policy was thereui)on issued 
to him as of aire oo years, whereas in fact the said insured 
was years of ai;e at the time said i)olicy was issued, at 
wliich aiie the amount of insui-ance i)aid for by the ciuarter- 
anmial ])ivmlinn of $15.47 ])rovided to be i)aid would have 
purchased insurance only in the sum of $098. 

' .MINOR, OATLMV & DRURY, 

Bv ARTHUR P. DRURY 

* 

Affontri/.c for Dcicudaut 
KUl G Street, X. AV., 
AVashington, D. C. 

8 K.rliihif 5. 

In the .Alunic'ipal Uourt of the District of Columbia 

Xo. A-13,482 

Sai:aii Kaplan, i-rr al.. Plaintiffs , 
vs. 

AIa.vhattan Lifk iNsruANCE Company, of Xew A’ouk. a 
coi'poration. Defciaiant. 

Affidarif of Defense 

Filed February 28, 1938 

State of Xew Youk, 

Conntij of Xew York, ss: 

Sainnel H. Ackerman, being first duly sworn, deposes and 
says; I am the Assistant Secretary of the Manliattan Life 
Insurance (’omi)any of Xew A’ork, defendant in the above 
entitled cause, wlierein Sarah Kaplan, Harry Ka])Ian and 
Jackie Kaplan, a minor, are plaintift's. I have knowledge 
of tlie business relation e.xisting between the said defendant 
and 'one Jacob Greenfield and the plaintiffs, and 1 am 
authhrized to make this affidavit on behalf of said defen- 
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dant. Said dot’ondaiit has a li'ood defense to tlie alleijed 
cause of action sued u]>ou liereiu. said defense beinp; based 
upon the followinj*- facts and circumstances: 

On Xovenil)er Ih, 1938, tlie defendant issued to one Jacob 
(Jreenfield its ))olicy of insurance numbei-ed 255,9‘2S wliereliy 
it aiireed to i)ay the sum of $1,000. to Sarah Kaplan, Harry 
Ka])lan and Jackie Kai)lan, his dau.u’hter and grandchildren, 
siiai-e and share alike, or the survivors or survivor of them, 
as the designated ])eneficiaries, upon recei})t of due proof 
of the death of the said Jacob Greenfield while said policy 
was in full force and effect. Said ]iolicy was issued to said 
insured ])ursiunit to his wi-ilten ai)i)lication therefoi- and in 
consideration of the ))aynient, in advance, of a (luarter- 
annual lu-emium of $15.47. ])ayable on the 19th day of each 
Februai-v, Mav, August and November during the lifetime 
of said insured. 

9 In and by his said a])plication for said policy, said 

insured stated and represented that he had never suf¬ 
fered from anv ailment of the stomach, that he had never 


raised or spat blood, that he had not consulted a physician 
foi- any ailment oi- disease not stated in said a])])lication, 
that he had not consulted or been treated by any jJiysician 
within live years ])receding said application, and that he 
was then in good health: and said insured represented that 
alt of said statements and answers were full, complete and 
true and should become a })art of the contract of insurance 
a])plied foi*. and agreed that said policy should not take 
effect until the full first ])remium was paid thereon while 
the health of said insured was the same as described in said 


a Indication. 

Affiant is informed and believes, and therefore avers, 
that the facts are, and the defendant expects to prove at 
the trial hereof, that at the time of making said a])plication 
aforesaid, the said insured was suffering from an ailment 
of tl’e stoma.ch, namely, cancer of the stomach, from which 
ailment he died on or about Scjitember 6, 1934; that said 
insured had consulted a physician for an ailment or disease 
not stated in said apjdication; that said insured had con¬ 
sulted or been treated by three jdiysicians within said ])eriod 
of five years ])receding said apidication; and that between 
the date of said a])]>lication and the issuance of said policy 
lliereon said insured had raised blood; by reason of which 
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the defendant is not liable under the terms and provisions 
of its policy of insurance sued uiion herein. 

(Siiiiied) SAMUEL H. ACKEKMAN 

Suhserihed and sworn to before me this 9th day of Febru- 
arv, 1938. 

(Sii^ned) TRAVIS X. McGIRK 
(Seal) Notari/ Public. 

^ly eomniission expires Mch 30/39 
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11 Doclxvi Enlric.'i hull cat lug Riiliitg of Court. 

Motion for Xciv Trial and Judguieut of Court. 

May 12, 1938—Trial fiiuliiii*' for defendant. 

May 17, 1938—Plaintitfs’ motion for new trial set for hear¬ 
ing ^tav 23, 1938. 

May 23, 1938—Judiiinent on finding entered for defendant 
and costs, M. 115, p. 300, J. Scott. Plain¬ 
tiffs’ motion for new trial overruled. 

12 United States of Ameriea, ss: 


The President of the United States, 

To the Honorable Armond W. Scott, Judge of the Munic¬ 
ipal Court of the District of Columbia, Greeting: 

BKCAUSK in the record and i)roceedings, as also in the 
rendition of the judgment of a ])lea which is in the said 
Municipal C’oiirt, befoi-e you, between Sarah Kaplan; Harry 
Ka])lan, Minor, by his Mother and Xext Friend Sarah Kap¬ 
lan; Jackie Ka])lan, Minor, by his Mother and Xext Friend 
Sarah Kaplan, Plaintiffs, and Manhattan Life Insurance 
(’omi)any of Xew York, a non-i-esident Corporation, Defen¬ 
dant, Xo, A-13,482, a manifest ei’ror hath hapi)ened, to the 
great damage of the said Plaintiffs as by their conii)laint ap- 
])ears. We being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done 
to the ])arties aforesaid in this behalf, do coniinand you, if 
judgment bo therein given, that then, under your seal, dis¬ 
tinctly and opeidy, you send the I’ecord and proceedings 
aforesaid, with all things concerning the same, to the United 
States Court of Ai)i)eals for the District of Columbia, to¬ 
gether with this writ, so that you hav’e the same in the 
said (’ourt of A])peals, at Washington, within 20 days from 
the settling of the bill of exceptions, or within such addi¬ 
tional time after the exi)iration of the 20 days as the court 
below or a judge thereof for sufficient cause shall allow; 
that the record and ])roceedings aforesaid being inspected, 
the said Court of A])])eals may cause further to be done 
therein to coi-rect that error, what of right and according 
to the laws and customs of the United States should be 
done. 
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WITNESS tlio Iloiiol’nbic (’iiarles Evans lluii'lios. Chief 
JiisticT of the rnitt‘(l Slates, the 17th day of June, in the 

vear of onr Lord one thousand nine liiindred and thirtv- 

* « 

eiuht. 

JOSEPH W. STEWAKT 

(Seal) Clcrl: of iho United Sfotrs 

Court of Appeals for the Dis- 
I triet of Columbia. 

Allowed hv 

1). LAWRENCE ORONER, 

Chief Jit'-fice (if the United States Court 
of Appeals for the District of Columbia. 

Endorse<l (*n buck; Fill'd June IS lb3S Mnniei])al 
Court District of C’ohnnbia 

13 In the Municipal Court of the District of 

Colunibia 

No. A-13,4S2 

Sauah Kaplan, kt ai... Plaintiffs. 


vs. 

Ma.nhattan Life Insuhani'K Co., a cor])oration. Defendant. 

.issif/nnients of Error 

Filed Anuust 1, lt)3S 


The ijla.i’itiits assiyii error as 


follows: 


1. Tl’.at the eourr erred in u-iviii”- 
fendant. 


judgment for the de- 


2. The court erred in failure to give judgment for the 
plaintiffs. 

3, The coui't erred in refusing to permit testimony by 
Dr. Hyman Shai)iro as to the date cancer was first diag¬ 
nosed. 


4. The court erred in refusing the testimony of Dr. 
Sha])iro as to the date of i-aising of blood for the first time 
by th.e insured. 


7). The coui‘t erred in rejecting the testimony of Dr. 
Shapiro as to the condition of the decedent when admitted 
to the* hos})itaI and as to the manner and cause of his death. 
(). Tlie court erred in refusing to allow the testimony of 
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Dr. Slia])iro as to tlio above after counsel for plaintiffs in¬ 
dicated to the court that ihe evidence was intended to show 
tlie knowlediii-e of the Doctor as to the physical condition of 
;he insured from a time prior to the application until the 
time of liis death; that lu* intended to show the first knowl- 
edii'c of cancel- on the part of the insured to have been just 
])rior to tiie admission of the insured to the hospital, or 
ai)pro.\imaiely two weeks prior to death, and that the first 
passinji' of blood was a])pro,\iniately at the same time. 

7. The court ei-red in admittini*; into evidence over ob- 
jeetion of ])laintiffcounsel the hospital record for the pur¬ 
pose of sliowing- the ag-e of the decedent. 

14 S. The court erred in ruling for the defendant 
upon the ground that the visits of two doctors re- 
gai’ding mattei-s not material to the death of insured within 
live years ])rior to the a})])lication was sufficient to give 
judgment for defendant. 

9. The court erred in ruling for the defendant upon the 
next jireceding ground and stating generally that all of the 
other grounds of defense were included in the court’s 


ruling. 

10. The court erred in giving judgment for the defendant 
ui)on the Statute of Limitations. 

11. The court erred in giving judgment for the defen¬ 
dant upon the ground of the raising of blood subsequent to 
the application. 

12. The court erred in giving judgment for the defen¬ 
dant on the gi-ound of misstatement as to age. 


13. The court eri-ed in refusing to grant 


a new trial. 


XATHAX M. LUBAK 
Bank of Commerce and Savings 
Bldg., AVashington, D. C., 
Atforueij for Plaintiffs. 


Endorsed on Back: In the ^lunicijial Court of the Dis¬ 
trict of Columbia Xo. A-13.48*2 Sarah Kaplan, et ah, 
Plaintiffs, vs. Manhattan Life Insurance Co., a corporation. 
Defendant. Assignments of Error Xathan M. Lubar, 
Bank of (’ommerce & Savings Bldg., Attorney for Plain¬ 
tiffs. 
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IT) In the Municipal Court of the District of 

Columbia 

No. A-13,482 

Sakaii Kaplan, et al., Plaiuiijfs, 
vs. 

Manhattan* Life Insurance (’o.. a corporation, Dcfmdanis. 

Dcsif/uafion of Record 
Filed AuiiTist 1, 1938 

The clerk will please include in the transcri])t of record 
on appeal filed herein the followinjj;: 

1. Declaration, Affidavit of .Merit, and Bill of Particulars, 
filed February 2, 1938. 

2. Pleas and Affidavit of Defense filed bv defendant in 
this cause. 

3. Photostat cojiy of Ap])lication, as attached to Petition 
for Writ of Error. 

4. Docket entries indicatinu- ruling of court, motion for 
new trial, and judgment of court. 

5. Assignments of error. 

0. Designation of record. 

XATTTAN M. LUBAR 
Bank of Commerce and Savings 
I Bldg., Washington, D. C., 

■ Attorney for Plaintiffs. 

Service of the above designation of record received this 
-dav of Julv, 1938. 


: Attorney for Defendant 

Endorsed on Back: In the ^Municipal Court of the Dis¬ 
trict of Columbia No. A-13,482 Sarah Kaplan, et ah, 
Plaintiffs, vs. Manhattan Life Insurance Co., a corporation, 
Defendant. Designation of Record Nathan M. Lubar, 
Bank of Commerce & Savings Bldg., Washington, D. C., 
Attorney for Plaintiffs. 
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16 Municipal Court of tlie District of Columbia 

United States of America, 

District of Columbia, ss: 

I, BLANCHE NEFF, Clerk of the Municipal Court of 
the District of (^'olunibia, hereby certify the foregoing pages, 
numbered from 1 to 15, both inclusive, to be a true and 
correct transcript of the record, according to direction of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in Cause, At Law, No. A-13,482, whei-ein Sarah Kap¬ 
lan, et al, are the plaintilfs and Manhattan Life Insurance 
Company, a corporation, is defendant, as the same that re¬ 
mains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, 1 hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this ISth day of November, 1938. 

BLANCHE NEFF 
(Seal) Clerk 

Endoi-sed on cover: No. 7285. Kaplan et al.. Plaintiffs 
in error, vs. Manhattan Life Insurance Co., of New York &e. 
United States Court of Ai)peals for the District of Colum¬ 
bia Filed Nov 18 1938 Joseph W. Stewart, Clerk. 





Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Feb 14 1939 Joseph "W. Stewart, 
Clerk 


Addition to Record per Stipulation of Counsel 


United States Court of Appeals for the 
District of Columbia 

No. 7285 


Sak.4H Kaplan, et at.., Plaintiffs-in-error, 

vs. 

Manh.attan Life Insurance Company, a corporation, 

Defendant-in-error 


FILED FEBRUARY 14, 1939 


Addition to Record Per Stipulation of Counsel 

It is hereby stipulated by and between counsel for plain- 
tiffs-in-error and defendant-in-error that the Bill of Ex¬ 
ceptions inadvertently omitted from the Record be added 
to the record in this cause. 

BENJAMIN S. MINOR 
ARTHUR P. DRURY 
JOHN M. LYNHAM 
Attorneys for Defendant-in-error, 

MINOR, GATLEY & DRURY, 
Colorado Building, 
Washington, D. C. 

NATHAN M. LUBAR 
Attorney for Plaintiffs-in-error 
Bank of Commerce & Savings Bldg., 
Washington, D. C. 
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In the Municipal Court of the District of Columbia 

No. A 13-482 

4 

i Sarah Kaplan, et at... Plaintiffs, 

vs. 

^Ianhattan Life Insurance Company, a corporation, 

Defendant. 

Bill of Exceptions. 

Be it remembered that this cause came on to be heard 
before the Honorable Armond W. Scott, one of the judges 
of the Municipal (’ourt, on May 12, 1038, without a jury, * 
the ])laintiffs aippearing by Nathan M. Lubar and the de¬ 
fendant a])])earing by Messrs. Minor, Gatley &, Drury, the 
following proceedings were had; 

The jdaintilfs, to maintain the issues on their part, of¬ 
fered and introduced in evidence the stipulation of facts 
theretofore entered into between the parties as follows: 

“It is sti])ulated between the plaintiffs and the defendant >■ 
herein, by their res])ective counsel: 

1. On November 10, 1033, the defendant Manhattan Life 
Insurance Company of New York issued its policy of in¬ 
surance numbered 25.') 028, in the sum of $1,000, on the life 
of Jacob Greenfield, the beneficiaries named therein being 
the plaintiffs in tliis cause, designated to receive the pro¬ 
ceeds of said ])olicy shan* and share alike. The original of 
said ])olicy shall be produced at the trial hereof and offered 
and received in evidence. Said ])olicy was issued upon a 
written a))plication made by the said Jacob Greenfield on 
August 11, 1033, a copy of which application is attached to 
said policy. 

2. Jacob Greenfield died in the District of Columbia on 
Seplembei- G, 10.34, and in accordance with the terms and 
provisions of said policy proofs of death consisting of a 
claimants statement made by Sarah Kaplan and accom- 
j)anylng statement of {Jiysician and statement of identifica- t 
tion of insured were submitted to the defendant on October 

4, 1034. The originals of said statements constituting the 
proofs of death required by said policy shall be produced 
at the trial hereof and offered and received in evidence. 
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3. On January 10, 1935, the defendant wrote a letter to 
the plaintiff Sarah Ka))lan that the above-described policy 
was rescinded. The ori<*inal of said letter or any copy 
thereof iray be offered at the trial hereof and received in 
evidence. 

4. On December 10, 1930, the said Jacob Greenfield was 
treated by Dr. Philip DIatz and on March 23, 1932, he was 
treated by Dr. James A. Rolls. AVritten statements from 
each of said doctors are attached hereto dated respectively 
]\ray 9, 1938, and May 7, 1938, and said statements may be 
considered by the court with the same force and effect as 
though said doctors had i-espectively testified to the facts 
therein set forth. 

5. The insured paid three (juarterly premiums on said 
policy but the ])remimii due and ])ayable for the remaining 
quarter of the first year, aniounting to $15.47, was not paid. 

(Signed) NATHAN LUBAR 

Afforurf/ for Pla'nitijf 

(Signed) MINOR, GATLEY & DRURY 
By ARTHUR P. DRURY 
Attorneys for Defendant. 

Dr. Philip Diatz 
700 Emerson Street Northwest 
Washington, D. C. 

May 9, 1938 

Mr. Arthur P. Drury, 

('olorado Building, 

Washington, D. C. 

Dear Mr. Drury; 

I was called to see Mr. Jacob Greenfield, at 491G-7th St., 
N. W., on the evening of December 10, 1930. 

He was complaining of severe ])ain in the abdomen and 
constipation. According to his history and physical exam¬ 
ination made at that time, I diagnosed it as acute indiges¬ 
tion, prescribed accordingly, and advised him as to his 
diet. I saw him that one time only. That is all I remem¬ 
ber regarding this case. 

Verv trulv vours, 

(Signed) PHILIP DIATZ, M. D. 
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Dr. Jamos A. Rolls 
4JK)4 Georiria Avenue Northwest 
Washington, D. C. 


Mr. Nathan M. Luhar, 

(’oinnieree Savings Building, 
Washington, D. C. 


^lay 7, 


1938. 


Dear Mr. Lubar: 

In re: The case of Mi-. .7. Greenfield, 4916 7th St., N. W. 
1 was ealled in to see Mr. Greenfield on the evening of 
March *23, 1932. shortly before midnight. At that time Mr. 
Greenfield was sntfering with an acute abdominal pain. A 
tentative diagnosis of simple acute indigestion was made. 
That diagnosis does not necessarily imply anything of a 
serious nature but may be ])urely the result of over eating. 

I do not remember the definite circumstances of this case, 
seen only one time six years ago. 

Yours sincerely, 


(Signed) JAMES A. ROLLS, M. D.” 

Thereupon the ])laintiffs, to further maintain said issues, 
offered and introduced in evidence the policy of insurance 
u])on which their suit was based, the first page thereof 
being in words and figures as follows: 


The Manhattan Life Insurance Com})any 
of New York 


Herebv Insures the Life of 
-J.\coB Greenfield - 

herein called the insured, and agrees to pay at its Home 
Office in the (’ity of New York 

• * * One Tiious.^nd * * * Dollars 
(The face of this yiolicy) 

To Sarah Kaplan, Harry Kaplan and Jackie Kaplan, his 
daughter and grandchildren, share and share alike or the 
survivors or survivor; the Beneficiaries (with right on the 
part of the Insured to change the Beneficiary) ui)on receipt 
of due proof of the death of the Insured, provided this Pol¬ 
icy is then in full force and effect. 
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This policy is issued in consideration of the payment, in 
advance, of the Quarter-annual })remiuni of $15.47 and of 
the payment of like amount u])on each Xineteenth day of 
February, May, Auj»ust and Xovember thereafter durinj^ 
the continuance of this Policy until the death of the Insured. 

The benefits and ])rovisions jn’inted or written by the 
Company on the following: ])aiies are a i)art of tins contract 
as fully as if recited over the siirnatiires hereto affixed. 

In Witness Whereof, The .Manhattan Life Insurance 
Company has caused this Policy to be executed as of the 
Xineteenth day of Xovember, 1933 which day is the anni- 

versarv of the Policv. 

• *> 


(Signed) 


President 


Said policy of insurance likewise contained the follow¬ 
ing provisions: 

“The C’ontract. This policy and the application therefor 
constitute the entire contract between the ])arties hereto. 
All statements therein })urporting to be made by the in¬ 
sured or on his behalf as the basis for the contract shall, in 
the absence of fraud, be deeined representations and not 
warranties, and no statement shall avoid this ))olicy or be 
used in defense to a claim hereunder unless it is contained 
in the written a])i)lication therefor and unless a copy of 
the a])plication is endorsed hereon or attached hereto when 
this policy is issued. 

Age. If the age of the Insured has been misstated, the 
amount ])ayable hereunder shall be such as the in-emimn 
would have purchased at the correct age."’ 

A photostatic copy of the application made by said in¬ 
sured for said policy was attached thereto when issued. 
(Copy of same on ])age nine of record.) 

Thereui)on to further maintain the issues on their part 
the ])laintiffs with the consent of the Court and as an ac¬ 
commodation to the witness called out of order as a witness 
Dr. Hyman D. Slnqiiro who, being then duly sworn, testi¬ 
fied that he had attended the insui'ed, Jacob Greenfield, and 
his family for many years as the family doctor. The wit¬ 
ness was then asked as to the state of healtli of the insured 
at 01 - about the time of the application for this policy to 
which (piestion objection was made by the defendant on 


6 


the ^rround that it was not pertinent to any issue then be- 
foi'o the court, which objection was sustained by the court 
witli an exception to tlie ])laintitifs. The witness was tlien 
asked as to the date cancer was first diajrnosed, as to the 
date of the raisini*’ of l)Iood for tlie first time, aiid as to the 
condition of the insured when admitted to the ]!os])ital and 
as to the maimer and cause of his death, to all of which 
(luestions objection was laade that they were not pertinent 
to any issue then before the court, which objections wen' 
sustained with exceptions to the plaintiffs. Plaintiifs' coun¬ 
sel stated to* the court that the evidence at sudi tim<* was 
inl<nided to sli(*w the knowledge of the doct<n’ as to tin* ]>hy- 
sical conditiim of the insured from a time ])rior to the appli¬ 


cation until the time of his death; that he intended to show 
the first knowled.u’e of cancer on the ])art of the insun'd to 
have been just prior to his admission to the hospital, or a]>- 
T)roxiniately two weeks prior to death, and that the first 
passinc: of blood was approximately the same tinns The 
])laintiffs thereu])on withdrew the witness from the stand 
and requested him to withdraw from the courtroom but to 
remain available as a witness. Witness was excused at tin' 
end of the defendants case by counsel for ])laintiff. 

Thereuj)on to further maintain said issues the plaintiff 
Sarah Kaplan, beinu- duly sworn, testified that she and her 
two children, both under twenty-one years of au’e, were the 
real plaintiffs, and that she sued in their behalf and foi- 
herself, and that she had not lived in the District of Colum¬ 
bia ifor a number of years prior to her father's fleath. 

Upon cross-examination the witness testified that she was 
born in 1896; that her father, the insured, according;' to fam- 

ilv historv and the celebration of his birthdavs. was born 

• • • 

in 1878; that he was known in the family to have lu'on mar¬ 
ried at seventeen or ei.irhteen years of a,ire; that her father 
had beoTi U]) and about ])rior to his hospitalization nine days 
before his death; that he had seemed then to be in ,<>ood 
health; that he had met her at the railroad station when 
she came to visit him approximately two weeks befo?-e his 
death; that there had never been anythin,<r known about the 
cancer until just prior to his death; that she was not able 
to .crive the a.ires of her two brothers but thouirht one brother 
was born in 1900 and the other was thirteen years younirer 
than she; that her father had been married three times. 


•V 
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twice after the death of her mother which occurred in 1927, 
after tliey liad been utarried .'kS years but witness was un¬ 
able to give the dates of the marriages; the last was about 
a year before tlie death of her father. The witness wa.s un¬ 
able to state when her father, who was born In Russia, had 
come to this country or his age at that time. Witness knew 
her father had come to this country before she was born au-.i 
witness was 42 at the time of the trial. 

Thereupon to further maintain said issues the plaintiris 
offered and there was received in evidence a certified co})y 
of the official death certificate of Jacob Greenfield sliowing 
that the insured died September (>, 1934, in George Wash¬ 
ington Hospital where he had b'^en for a period of nine 
days, that the cause of his death was carcinoma of the stoia- 
ach with the contributory cause post-operative shock. The 
date of birth given on said certificate was September 12, 
1878. 


Thereupon in accord with the stipulation of the parties 
l)laintiffs offered and there was received in evidence a pho¬ 
tostatic copy of a policy of insurance issued on ()etol)er II, 
1933, on the life of Jacob Greenfield by the Prudential In- 
sunnice (’ompany of America in which the date of birth of 
the insured was given as Sei)teniber 12, 1878. 

Thereupon the j)Iaintiffs rested. 

Thereui)on to maintain the issues on its part .joined the 
defendant called as a witness Harold A. Craft who, being 
duly swoi-n, testified that he was i)resent in response to a 
subpoena ivipiiring the production of the records of the 
George Washington Hospital; that he had in his i)ossession 
the recoixls of the hosi)ital relating to Jacob Greenfield who 
was admitted to the hosj)ital on August 28, 1934, which pur¬ 
ported to contain a history of the patient. The witness was 
thereupon asked to ])roduce the record and the same was 
then offered in evidence for the sole purpose of showing the 
statement then made by Jacob Greenfield as to his age and 
how long he had been married. The plaintiffs objected to 
the introduction of such record upon the ground that it was 
confidential, hearsay, was not a ])ublic record and that it 
was not the best evidence, but said objections were over¬ 
ruled and an exce])tion granted to the plaintiffs. Said rec- 
ortl was then received in evidence and the history contained 
therein showed that Jacob Greenfield was 64 years of age 




at the time of his admission on Augrust 28, 1934, and that 
iie had been married 38 yea i s. 

Theren])on, to further maintain the issues on its iiart, the 
defendant offered and there was received in evidence under 
the stipulation above referred to the written proofs of death 
submitted by the })laintift' Sarah Kajilan to the defendant 
on October 4, 1934, and which consisted of three parts, a 
statement by the claimant, a statement by the physician and 
a statement of identilication. The certificate of the i)hysi- 
cian was sworn to by Dr. Hyman D. Shapiro, theretofore 
offered by the plaintiffs as a witness, and contained the fol¬ 
lowin’^ questions and answers made thereto by the said 
Hyman 1). Shapiro on September lb, 1934: 

•‘Give i)articulars of each condition for which you treated 
or advised deceased prior to his last illness, with date, dura¬ 
tion and result: (Amswer) Occasional acute cold—last time 
about 3 vears airo. 

What was immediate cause of death.' (Answer) C.’ancer 
of the stomach. 

How long, in your opinion, did deceased suffer from this 
disease or impairment.' (Answer) 1st symptoms about 
Aug. 20,1933. Saw him on 27th and stated he vomited small 
amount of blood twice in week before.” 

Thereupon, to further maintain said issues, the defendant 
off(‘fed and there was received in evidence the letter writ¬ 
ten by the defendant to the plaintiff’s on January 16, 193b, 
and' r(‘ferred to in the slijiulation filed herein, which letter 
is in words and figures as follows: 


“January 16, 193b. 

.Mrs. Sarah Kaplan, 

A])artment B-32, 

8020 Bav Parkwav, He: Policv 2bb928— 

Brooklyn, X. Y. Jacob Greenfield. 

Dear Madam: 

This is to advise vou individiiallv and as the general 
guardian of the property of Harry Kaplan and Jack Kaj)- 
lan that this Gomi)any has rescinded the above ])olicy for 
fraud and false representations of Jacob Greenfield in his 
ay)plication to this Company for the above policy of insur¬ 
ance and that the (^om])any is ready, willing and able and 
hereby offers to pay to said Jacob Greenfield’s e.xecutor or 


9 


administrator the amount of premiums received by this 
Company from him on account of said policy. 

The Clerk of the Probate (’ourt in 'Washington, however, 
has advised us today that no executor or administrator of 
Jacob Greenfield’s estate has been appointed. In the ab¬ 
sence of such an api)ointment, we hereby offer to pay the 
amount of said premiums to you individually and as guard¬ 
ian aforesaid in return for a surrender of the policy to the 
(’onipany and a release by you individually and as such 
guardian of all claims thereunder. 

This letter eonstitutes a continuing offer to return the 
amount of such premiums either to the executor or adminis¬ 
trator, if anv, or to vou individuallv and as such guardian if 
there be no executor or administrator of the said Jacob 
Greenfield’s estate. 

Very truly yours. 

The Manhattan Life Insurance Company 
(Signed) Philip J. Ross 

General Counsel” 

Thereupon the defendant rested its case and the plain¬ 
tiffs offered no rebuttal testimony. Dr. Shapiro was then 
excused by counsel for plaintiff. 

The matter was thereupon argued to the court and at the 
conclusion thereof the court entered a finding for the de¬ 
fendant, to which the plaintiffs noted an exception which 
was granted. A motion for new trial was thereafter argued 
to the court and denied on May 9, 1938, exception being duly 
taken by the plaintiffs and allowed. 

The foregoing is a statement of the substance of all the 
evidence in the case and all of the proceedings had therein. 

Plaintiffs now pray the Court to sign and make of rec¬ 
ord this, their Bill of Exceptions, which is accordingly done, 
now for then, and made a part of the record this 1st day of 
November, 1938. 

ARMOND W. SCOTT 

Judge 

Form approved: 

(Sgnd) ARTHUR P. DRURY 

Attorneys for Defendant. 
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In The 

Mnilfb #latps Qlourt nf Apprala 
far tlfr iistrirt of ffiolombta 

No. 7285 


Sarah Kaplan; Harry KIaplan, Minor, by His Next 
Friend, Sarah Kaplan; Jackie KIaplan, Minor, 

BY His Next Friend, Sarah EIa^plan, 
Plaintiff s-in-Err or 

V. 

Manhattan Life Insurance Company of New York, 
A Non-Resident Corporation, 
Defendant-in-Error 


BRIEF FOR PLAINTIFFS-IN-ERROR 


I 

I 

I 

Statement of the Case 

I Plaintiffs-in-error, Sarah Kaplan, individually and 

as next friend of Harry Kaplan and Jackie Kaplan, 
I minors, sued defendant-in-error, Manhattan Life In¬ 

surance Company, a corporation, for one thousand 
' dollars due plaintiffs-in-error as beneficiaries of the 

I policy issued by the Insurance Company to Jacob 

i Greenfield, deceased, setting forth the issuance of the 

I policy, the death of insured, request for payment and 

refusal (R. 1-3). The Insurance Company in its pleas 





and affidavit of defense admitted the facts alleged 
and set up as a defense (R. 7) that *^at the time of 
making said application aforesaid, the said insured 
was suffering from an ailment of the stomach, namely, 
cancer of the stomach, from which ailment he died 
on or about September 6, 1934; that said insured had 
consulted a physician for an ailment or disease not 
stated in said application; that said insured had been 
consulted or treated by three physicians within said 
period of five years preceding said application; and 
that between the date of said application and the issu¬ 
ance of said policy thereon said insured had raised 
blood; . . the ])k‘as (K. 5) added the defenses of 
the statute of limitations and that the age of the in¬ 
sured had been misstated in the application in that 
he iliad stated in the policy that he had been bom in 
1SS7 and the ])olicy had been issued to him as of age 
55 lyears, whereas he had been 63 years of age at the 
time of application; that the insurance therefore should 
have been $698 instead of $1000. 

Trial was had on the issues raised and finding entered 
for the defendant-in-error May 12, 1938. 

The evidence substantially was as follows: Stipula¬ 
tion between the parties was admitted into evidence to 
the effect that a policy was duly issued on the life of 
Jacob Greenfield on November 19, 1933, in the sum of 
$1000, the beneficiaries being the plaintiffs; that the 
insured died September 6, 1934; that proofs of death 
consisting of claimants’ statement, physician’s state¬ 
ment and identification of insured were submitted to 
the; Insurance Company October 4,1934; that the orig¬ 
inal insurance policy and the original proofs of death 
be offered and received in evidence; that letter was 
written on January 16,1935, to Sarah Kaplan that the 
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policy was resciiidcd, the orijriiial to be olTcrcd and 
received in evidence; that on December 10, 1930, the 
insured was treated by a physician and on March 23, 
1932, insured was treated by a pliysician. Written 
statements of the ])hysicians were attached and were 
agreed to be considered with the same force and effect 
as if the physicians had testified to the same; that the 
insured had paid his premiums to date excepting that 
a premium of $15.47 was due for the remaining quarter 
(Add. R. 2-3). The testimoiiy of the physicians at¬ 
tached to the stipulation stated: 

“I was called to see Mr. Jacob Greenfield, at 
4916 7th St., X.W., on the evening of December 10, 
1930. 

He was complaining of severe pain in the abdo¬ 
men and constipation. According to his history 
and physical examination made at that time, I 
diagnosed it as acute indigestion, prescribed ac¬ 
cordingly, and advised him as to his diet. I saw 
him that one time only. That is all I remember 
regarding this case. 

Very truly yours, 

(signed) Philip Diatz, M. D.’’ 

“I was called in to see Mr. Greenfield on the 
evening of March 23, 1932, shortly before mid¬ 
night. At that time Mr. Greenfield was suffering 
with an acute abdominal pain. A tentative diag¬ 
nosis of simple acute indigestion was made. That 
diagnosis does not imply anything of a serious 
nature but may be purely the result of overeating. 

I do not remember the definite circumstances of 
this case, seen only one time six years ago. 

Yours sincerely, 

(signed) James A. Rolls, M. D.” 
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The insurance policy was then oifered and received 
into evidence, the first page stating: 

“The Manhattan Life Insurance Company of New 
I York Hereby Insures the Life of Jacob Greenfield 
herein called the insured, and agrees to pay at its 
Home Ofl5ce in the City of New York One Thousand 
Dollars (the face of this policy) to Sarah Kaplan, 
Harry Kaplan and Jackie Kaplan, his daughter 
and grandchildren, share and share alike or the 
survivors or survivor; . . (Add. R. 4, 5.) 

The policy further stated: 

“This policy and the application therefor consti¬ 
tute the entire contract between the parties hereto. 
All statements therein purporting to be made by 
the insured or on his behalf as the basis for the 
I contract shall, in the absence of fraud, be deemed 
! representations and not warranties, and no state¬ 
ment shall avoid this policy or be used in defense 
to a (^laim hereunder unless it is contained in the 
written application therefor and unless a copy of 
' the a])plication is endorsed hereon or attached 
hereto when this policy is issued.“ (Add. R. 5.) 

“If the age of the Insured has been misstated, the 
amount payable hereunder shall be such as the 
premium would have purchased at the correct 
age.” (Add. R. 5.) 

'Photostat copy of application—R. 9. 

The plaintiffs-in-error, “with the consent of the Court 
and as an accommodation to the witness called out of 
order as a witness Dr. Hyman D. Shapiro, who, . . . 
testified (Add. R. 5) that he had attended the insured, 
Jacob Greenfield, and his family for many years as 
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family doctor.*’ The doctor was asked as to the 
stale of liealth of the insured at or about the time of 
the ap])lieation; was asked as to the date cancer was 
first diaiiiiosed; as to tlie date of the raisinp: of blood 
for the first time; as to the condition of the insured 
when admitted to the hospital and as to the manner 
and cause of his death; to all of which objection was 
made that they were not pertinent to any issue then 
before the court, which objections were sustained with 
exceptions to the plaintiffs. Plaintiffs’ counsel stated 
to the court that the evidence at such time was intended 
to show the knowledge of the doctor as to the physical 
condition of the insured from a time prior to the ap¬ 
plication until the time of his death; that he intended 
to show the first knowledge of cancer on the part of 
the insured to have been just prior to his admission 
to the hospital, or approximately two weeks before 
death, and that the first passing of blood was approxi¬ 
mately the same time (Add. R. 6). 

Sarah Kaplan then testified that she and her two 
children, both under twenty-one years of age, were the 
])laintiffs; that she sued in their behalf and that she 
had not lived in Washington for a number of years 
])rior to her father’s death. Upon cross-examination 
she testified that she had been born in 1896; that her 
father, the insured, according to family history and 
the celebration of his birthdays, was born in 1878; that 
he was known in the family to have been married at 
seventeen or eighteen years of age; that he had been 
up and about prior to his hospitalization nine days 
before his death; that he had seemed then to be in 
good health; that he had met her at the railroad station 
when she came to visit him approximately two weeks 
before his death; that there had never been anything 





known about cancer until just prior to his death; . . . 
that her father had married three times, twice after 
the death of her mother . . . the last marriage having 
been about a year before his death. (Add. R. 6, 7) 

A copy of the death certificate was received in evi¬ 
dence showing that the insured died September 6,1934, 
in the hospital where he had been for nine days; that 
the cause of his death was carcinoma of the stomach 
with the contributory cause post-operative shock. The 
date of birth on the death certificate was September 
12, 1878. A pliotostatic copy of a policy of insurance 
issued on October 11, 1933, on the life of the insured 
by the Prudential Life Insurance Company of America 
was received in evidence by stipulation, showing the 
date of birth of insured to be September 12, 1878. 
(Add. R. 7) 

The defendant called as a witness Harold A. Craft 
who testified that he was present in res])onse to a 
subpoena requiring the ])roduction of the records of 
George Washington Hospital; that he had in his pos¬ 
session the records of the hospital relating to Jacob 
Greenfield who was admitted to the hospital on Au¬ 
gust 28, 1934, which purported to contain a history 
of the patient. The hospital record was then offered 
in evidence for the sole purpose of showing the state¬ 
ment made by Jacob Greenfield as to his age and how 
long he had been married. The plaintiffs objected to 
the introduction of the record on the ground that it 
was confidential, hearsay, not a public record and that 
it was not the best evidence, but such objections were 
overruled and exception granted to the plaintiffs. The 
record was received in evidence and showed that Jacob 
Giieenfield was 64 years of age at the time of his ad¬ 
mission on August 28,1934, and that he had been mar- 
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ried 3S years (i.e. married in ISOG). (Add. R. 8) The 
defendant placed in evidence, as stipulated, tlie proofs 
of death submitted on October 4, 1934, consisting of 
a statement of claimant, statement of physician and 
of identification. The certificate of the physician. Dr. 
Hyman D. Shapiro, stated: “Give particulars of each 
condition for which you treated or advised deceased 
prior to his last illness, with date, duration and result: 
(Answer) Occasional acute cold—last time about 3 
years ago. What was immediate cause of death? 
(Answer) Cancer of the stomach. How long, in your 
opinion, did deceased suffer from this disease or im¬ 
pairment? (Answer) 1st symptoms about Aug. 20, 
1933. Saw him on 27th and stated he vomited small 
amount of blood twice in week before.” 

Defendants then submitted in evidence, as stipu¬ 
lated, the letter of the Insurance Company to Sarah 
Kaplan, dated January' 16, 1935, advising her that the 
company had rescinded the policy and tendered the 
premiums paid, as a continuing offer. (Add. R. 8, 9) 

The case was then argued by counsel and the court 
entered a finding for the defendant Insurance Com¬ 
pany. 

Motion for new trial was overruled May 17, 1938, 
with exception duly granted (R. 11). 

Writ of error was granted June 17,1938 (R. 12). 

Assignments of Error 

The plaintiffs assign error as follows: 

1. That the court erred in giving judgment for the 
defendant. (Argued Brief, Secs. I, II, III.) 

2. The court erred in failing to give judgment for the 
plaintiffs. (Argued Brief, Secs. I, II, III.) 
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3. The court erred in refusing to permit testimony 
by Dr. Hyman D. Shapiro as to the date cancer 
was first diagnosed. (Argued Brief, Sec. IB.) 

4. The court erred in refusing the testimony of Dr. 
Shapiro as to the raising of blood for the first time 
by the insured. (Argued Brief, Sec. IB.) 

5. The court erred in rejecting the testimony of Dr. 
Shapiro as to the condition of the decedent when 
admitted to the hospital and as to the manner and 
cause of his death. (Argued Brief, Sec. IB.) 

6. The coui’t erred in nd'using to allow the testimony 
of Dr. Sha])ir() as to the above after counsel for 
l)laintitTs indicated to the court that the evidence 
was intended to show the knowledge of the Doctor 
as to th(‘ ])hysical condition of the insured from 

: a time ])rior to the application until the time of 
his death; that he intended to show the first knowl¬ 
edge of cancer on the part of the insured to have 
been just prior to the admission of the insured 
to the hospital, or approximately two weeks prior 
to death, and that the passing of blood was 
approximately the same time. (Argued Brief, 
Sec. IB.) 

7. The court erred in admitting into evidence over 
objection of plaintiff’s counsel the hospital rec¬ 
ord for the purpose of showing the age of the 
decedent. (Argued Brief, Sec. 11.) 

8. The court erred in ruling for the defendant upon 
I the ground that the visits of two doctors regard¬ 
ing matters not material to the death of the 
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insured within five years prior to the application 
was sufficient to g’ive judginent for defendant. 
(Argued Brief, Sec. I.) 

9. The court erred in ruling for the defendant upon 
tlie next preceding ground and stating generally 
that all of the other grounds of defense were in¬ 
cluded in the court’s ruling. (Not argued because 
lower court disallowed inclusion in bill of excep¬ 
tions.) 

10. The court erred in giving .fudgment for the defend¬ 
ant upon the Statute of Limitations. (Argued 
Brief, Sec. III.) 

11. The court erred in giving judgment for the defend¬ 
ant upon the ground of the raising of blood sub¬ 
sequent to the application. (Argued Brief, Secs. 

I, 11.) 

12. The court erred in giving judgment for the defend¬ 
ant on the ground of misstatement as to age. 
(Argued Brief, Sec. II.) 

13. The court erred in refusing to grant a new trial. 
(Argued Brief, Sec. 1.) 

ARGUMENT 

I. Fraudulent Misrepresentations 

A. Defense th.\t insured had consulted or been 

TREATED BY PHYSICIANS WITHIN FIVE YEARS PRECEDING 
APPLICATION. 

‘‘A misrepresentation or concealment, to affect 
the policy, must be material to the risk.” Hodgson 
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V. Marine Ins. Co., 9 U. S. 100; Mutual Life Ins. 
Co. V. Ililton-Gn'cne, 241 U. S. 613. 

Policy stated—“all statements made by the 
insured in applying for this policy shall in the 
absence of fraud be deemed representations and 
not warranties . . . Therefore The Company, in 
order to sustain its defense in the present case, 
must prove, not only that the statements in ques¬ 
tion were untrue, but also that the insured knew 
them to be untrue when made, and that he uttered 
them falsely and fraudulently.’^ N. W. Mutual 
Life V. 62 App. D. C. 381. 

“Burden of proof i*ests upon the insurer. It 
must be a clear and satisfactory preponderence of 
evidence, not a mere preponderence.” N. W. 
Mutual Life v. Supra. 

“Failure of insured to disclose in answer to 
question as to illnesses that ho had kidney trouble 
and hardeninp: of the arteries did not avoid insur¬ 
ance policy where he was ignorant of the fact.” 
Mo. State Life v. Witt. 256 S. W. 46; 161 Ark. 148. 

“Representations that applicant was not preg¬ 
nant made in good faith and in the belief that she 
was not pregnant held not to avoid policy although 
she was in fact pregnant when application was 
made.” (Insurance Key 290) Blades v. Furness 
d Bankers* Life Insurance Co. (1924) 225. P. 1082; 
116 Kan. 120. 

“Failure to state in a policy application that 
insured had consulted a physician and been 
informed she had a goiter held not a material mis¬ 
representation defeating recovery on the policy.” 
(App. 1924) Emery v. N. Y. Life ins. Co., 257 S. W. 
162; Judg. reversed 295 S. W. 571. 



11 


‘ ‘ Representations as to diseases which applicant 
has had, unless fraudulently made, do not avoid 
policy, but if wilfully untrue, are fraudulent, and 
will avoid policy.” Woynarowski v. Met. Life, 130 
A. 544. 

Defense counsel relied mainly upon the ease of Ka~ 
vakos V. Equitable Life Assur. Soc., 66 App. D. C. 381, 
88 Fed. (2d) 762. In this case the insured stated that 
he had not consulted or been treated by any physician 
within five years prior to the application. The evi¬ 
dence sliowed that he had been treated by three physi¬ 
cians during the three-year period immediately pre¬ 
ceding the date of the application. The policies were 
issued in December, 1932, and January, 1933. Quoting 
from the Kavakos decision: 

“But the undisputed evidence shows that he had 
consulted and been treated by three physicians 
during the three-year period immediately preced¬ 
ing the date of the applications. One physician 
had treated him five times in May, 1929, and an 
unnamed number of times between September, 
1931, and November, 19.32; another had treated 
him eighty times between August 6,1930, and July 
13, 1931; and still another, nine times between 
August 6, 1931, and October 22, 1931. Kavakos 
died of pulmonary tuberculosis about eleven 
months after the policies were issued.” 

“. . . The witnesses were not permitted to tes- 

tifv as to the disease for which the insured was 

* 

treated, and the ])laintiffs offered no evidence to 
show the nature of the disease or that it imma¬ 
terial to the risk assumed by the defendant. In 
directing the verdicts, the court held that the 
information asked of the insured was material to 
the risk of iusurauce, that true and correct answer 


was required, that tlie answer made was false and 
! misleadinii: and related to a matter about which 
the insured could not reasonably have been mis¬ 
taken. ’ ’ 

“We think the action of the court below was 
clearly right. Tlie Supreme Court, in Mutual Life 
' Tttsurnnrr Compaini v. IliJtov -Greene, 241 U. S. 
013, 022, 30 S. (’t. 070, 080, 00 L. Ed. 1202, dealing 
with a similar question, said: “Considered in most 
favorable light possible, the above quoted incor¬ 
rect sfnfewcDt'i in the npplieafion are material 
repreftcufnfions: and nothing else appearing, if 
known tit hr untrue bp assured when made, invali- 
I date t]i(' ))olicy without further proof of actual con¬ 
scious design to defi-aud.” (Italics supplied.) 

In the instant case, all of the evidence uncontradicted 
showed ti'eatnient by one physician in 1930 for indi¬ 
gestion (Add. K. 3), another physician in 1932 for 
indigestion (Add. R. 4), all immaterial matters to the 
risk involved and in no manner anything that an insur- 
anc(‘ roni’pany or a reasonable man would consider suf- 
ficienl to avoid the policy. 

See Wharton v. Aetna Life Insurance Company, 48 
F. (2d) 37 (cert. den. 284 U. S. 621), p. 43: 

“Furthermore, the application must be liberally 
! construed in favor of the insured, and, under the 
weight of authority, an applicant for insurance is 
not required or expected to disclose the fact of 
employing or consulting physicians or surgeons 
I for slight and temj)orary ailments which leave no 
I trace of injury’ to health, such as an ordinary cold 
or inability to sleep because of occasional excesses, 
such as existed in this case.” . , . “To void this 
I policy on the ground of false representation, the 
answer must not only have been untrue, but it must 
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have been with reference to a material matter, and 
must have been knowingly false.** 

See also Pacific Mutual Life Ins. Co. v. Cunningham^ 
65 Fed, (2d) 909; Sentinal Life Ins. Co. v. Blackmer, 
77 F. (2d) 347, cert. den. 296 U. S. 602; Mags v. New 
Anistcrdaw Casualfg Co., 40 App. D. 0. 249 ( 259). 

B. Defense that insured had represented that he 
HAS never suffered ANY AILMENT OF THE STOMACH, 
THAT HE HAD NEVER RAISED BLOOD, THAT HE WAS NOT 
IN GOOD HE.VLTH AT TIME OP APPLICATION. 

The only evidence shown as to any of these questions 
was contained in the report of Dr. Shapiro (Add. R. 8) 
and the visits of two doctors, one in 1930 and one in 
1932, for indigestion. There was no evidence to the 
effect that the insured was not in good liealth at the 
time of application. Evidence of Dr. Sha])iro was ten¬ 
dered to the effect that the raising of blood was two 
weeks before death and not immediately after the appli¬ 
cation. The record shows (Add. R. 5) that Dr. Shapiro 
was called wdth the consent of the court out of the 
usual order, was asked as to state of health of the 
insured at or about the time of the application, as to 
the date cancer was first diagnosed, as to the date of 
raising of blood the first time, as to the condition of 
the insured when admitted to the hospital, and as to 
the manner and cause of his death, to all of which ques¬ 
tions objections were made by counsel for the insurance 
company that the questions w’ere not pertinent to any 
issue then before the court. The objections were sus¬ 
tained, mth exceptions duly taken. Plaintiff’s counsel 
stated to the court that the evidence at such time was 
intended to show the knowledge of the doctor as to the 


physical condition of the insured from a time prior 
to the application until the time of his death; that he 
intended to show the first knowledge of cancer on the 
part of the insured to have been just prior to his admis¬ 
sion ito the hospital, or apijroximately two weeks prior 
to death, and that the first passing of blood was ax)prox- 
imately the same time. This evidence the court refused. 

If' Dr. Shapiro had been permitted to testify in 
accordance with the statements of counsel above, then 
tlie record would have shown uncontradicted that there 
was no knowledge of the deceased as to cancer, con¬ 
trary to the allegation of the defendant-in-error; that 
the insured had not raised or spat blood between the 
time of tlie application and the issuance of the policy, 
contrary to the allegations of the defendant-in-error; 
and that the insured was in good health at the time he 
made the application for insurance, also contrary to 
the allegations raised in the pleading. The lower court, 
basing its refusal to admit such evidence on the ground 
that tlie evidence was not pertinent to any issue then 
before the court, erred for the reason that the stipu¬ 
lation already in evidence (Add. R. 2-3-4) had pre¬ 
sented in evidence the issues raised in the pleadings 
and the consent of the court having been granted to 
call the witness out of the usual order was contradicted 
l)y the action of the court in refusing to permit the 
witness to testify. The only testimony permitted the 
witness was that he had been the family doctor and 

had attended the insured for manv years. 

« « 

But even without the testimony of Dr. Shapiro there 
is no evidence in the record to substantiate the de¬ 
fenses alleged. There is no knowledge shown on the 
part of the deceased as to cancer at the time of or 
prior to the application; there is no knowledge shown 
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on the part of the deceased as to the passajre of blood 
prior to or at the time of the application; there is no 
knowledge shown on the part of the deceased that he 
was not in good health at or before the time of appli¬ 
cation. The evidence did show that another insurance 
policy was granted to him shortly thereafter. (Add. 
R. 7). The evidence on the part of Mrs. Kaplan showed 
the deceased to have been in good health two weeks 
l)efore his death, that he had been up and about prior 
to his hospitalization, that there had never been any¬ 
thing known al)out cancer until just prior to his death, 
that he had been married one year prior to his death, 
that he had been married twice since 1927. This infor¬ 
mation was elicited upon cross-examination, was not 
within the scope of the direct examination and the state¬ 
ments made were obtained by the defendant-in-error 
as tliough it had called the witness to testify in its 
behalf. The only evidence in the case as to the passing 
of blood was that contained in the certificate of Dr. 
Siiapii-o (Add. R. 8) to the elfect that deceased had 
suffered from the disease causing his death from Au¬ 
gust 20, 1933, nine days after the application for the 
insurance had been signed and forwarded to the com¬ 
pany (R. 9). In Stipcich v. Metropolitan Life Ins. Co., 
277 U. S. 311, which is relied upon by the defendant- 
in-error, the Supreme Court stated (p. 312): 

“But when Stipcich learned of his condition and 
told Coblentz about it, neither of them had pos¬ 
session of the application. That had been filled out 
and sent to the home office of the respondent in 
New York and disclosure ‘in either part A or B 
of this application’ of a fact which did not occur 
until after the application was completed was 
obviously impossible. It is said that compliance 
with this provision, even though impossible, was 



a condition precedent to the securing of insurance. 
But narrow and unreasonable interpretations of 
clauses in an insurance policy are not favored. 
They are prei)ared by the insurer and if, with 
equal reason, open to two constructions, that most 
favorable to the insured will be adopted. (Citing 
cases.) The clause must therefoi-e be taken to apply 
to information given or available when the appli¬ 
cation was ])re])ared and is inapplicable to knowl¬ 
edge affecting the risk which insured acquired and 
communicated after the application was signed 
and delivered to the company’s agent.” 

In the instant case the plaintiffs attempted to prove 
that the passing of blood was not nine days after the 
application but that the year 1933 was in fact 1934 and 
the doctor was on the stand prepared to testify to the 
same but was not permitted to do so by the court. 

As to the defenses that the insured was not in good 
health at the time of the application and that the in¬ 
sured was suffering from cancer at the time of the 
application there is not one iota of testimony regarding 
either in the record and the defenses fail for lack of 
proof. 

As to the defense that the insured had stated he had 
never suffered any ailment of the stomach, the only 
proof is that the two doctors visited him in 1930 and 
19.32 for indigestion. 

“It was not contemplated that the insured could 
recall, with such distinctness as to be able to answer 
categorically, every instance during his past life, 
01 - even during his manhood, of accidental dis¬ 
order or ailment affecting the liver, which lasted 
only for a brief period, and vras unattended by 
substantial injury, or inconvenience, or prolonged 
suffering. Unless he had an affection of the liver 
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that amounted to disease—that is, of a character 
80 well-defined and marked as to materially 
derange for a time the functions of that organ— 
the answer that he had never had the disease called 
affection of the liver was a ‘fair and true’ one; for 
such an answer involved neither fraud, misrepre¬ 
sentation, evasion, nor concealment, and withheld 
no information as to his physical condition with 
which the company ought to have been made 
acquainted.” Connecticvf Mutual Life his. Co. v. 
Union Trust Co. 112 U. S. 250, 5 S. Ct. 119 (p. 123, 
S. Ct.). (Followed bv Mays v. Neiv Ani.sterdam 
Casualty Co. 40 App.* D. 0. 249 (259). 

Therefore the defenses regarding the visits of the 
doctors, the passing of blood, the ailment of the stom¬ 
ach, and the suffering from cancer at the time of mak¬ 
ing the application have failed in both fact and law, 
and judgment should have been for tin* plaintiffs-in- 
error. 


II. Misstatement as to Age 

There was no evidence contradicting the sti-ong affir¬ 
mative proof of the plaintiff, Sarah Kaplan (Add. R. 
6), the signed statement of Jacob Greenfield, insured, 
in the application (R. 9), in the copy of the Prudential 
Life Insurance policy, in evidence by stipulation (Add. 
R. 7), and in the death certificate (Add. R. 7)—all to 
the effect that Jacob Greenfield was born Sei)teinber 
12,1878. The only evidence by the insurance company 
was that contained in the application and in the hos¬ 
pital records (Add. R. 7), which records w’ere objected 
to on the grounds that such records were confidential, 
were hearsay, were not public records, were not the 
best evidence and that there was no indication that 



MU'ii tc‘stiiiiony wiis lukeii from the insured himself, 
wliK'ii indicated an ag-e approximately eight years 
older. The testimony of the party who actually received 
the information placed upon such record from Jacob 
Greenfield (if such was actually obtained from him) 
was not produced. 

**As res))ects the admissibility in evidence of hos- 
j>ital records in actions brought for . . . the can¬ 
cellation of life insurance policies on the ground 
lof fraud, ... it appears to have been generally 
held that such evidence is inadmissible on the 
iground that it is within the privilege extended to 
communications between physician and patient. 
Under this rule neither the records themselves, 
nor the testimony of the custodian thereof as to 
their contents, nor the testimony of the hospital 
:])liysician or his assistants who treated or saw a 
])atient and caused the entries to be made are 
admissible.” 13 R. C. L. 943, Sec. 6. 

There is no evidence to show that the statements in 
the r(*eoiTl were those of the deceased. The witness 
produced records made by some unknown person which 
purported (by argument of counsel) to be statements 
of the deceased. 

Even with the admission of the hospital records in 
evidence the defendant-in-error did not sustain the 
burden of proving that the ago of the deceased had 
])(M‘n misstated in the application. Part one of the 
application showed 1878 and Part two (in the hand¬ 
writing of the medical examiner) indicated 1887 which 
seems merely to have been a transposition of the 7 
and i8. The law cited above is to the effect that where 
two constructions are open, one in favor of the insured 
and the other in favor of the insurance company, that 
in favor of the insured must be accepted. 
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nL statute of Liznitations 

The insured died September 6,1934; notification was 
sent January 16, 1935, from the defendant-in-error 
(Add. R. 8) to Sarah Kaplan that the policy had been 
rescinded for fraud and false representations and that 
payment as requested was refused; suit was filed Feb¬ 
ruary 2,1938. (R. 1) 

The statute of limitations, if applicable under the 
law of the District of Columbia, is only a])plicable to 
Mrs. Kai)lan. (Title 24, Sec. 341, D. C. Code.) The 
policy states, “The Manhattan Life Insurance Com¬ 
pany of New York hereby insures the life of Jacob 
Greenfield, herein called the insured, and agrees to pay 
at its home office in the City of New York, One Thou¬ 
sand Dollars ...” See Flittner v. Equitable Life Insur^ 
ance Co, 157 Pac. 630; McGowan v. Menkiu, 164 N. Y. S. 
953 to the effect that: 

“The law of the state in which the policy is pay¬ 
able governs the insurance contract.” 

The statute of limitations of New York, in which state 
the policy was payable and in which the contract was 
to be performed, is six years. (Civil Practice Act, 
Sec. 48.) 


CONCLUSION 

The defendant-in-error did not present evidence suf¬ 
ficient to substantiate any of its defenses excepting 
those regarding the visits of tlie doctors, and the rais¬ 
ing of blood after the application had been forwarded 
to the Insurance Company. The ruling of the lower 
court, having been based upon the interpretation of 


the' law regarding the visits of the doctors, was erro¬ 
neous in law. The attempt to show that the passing of 
blood was two weeks prior to death and not two weeks 
after the application was refused by the lower court, 
and the judgment of the lower court, regardless of 
sueh refusal of evidence, was erroneous in that the 
insui-ed made a correct statement of fact that he had 
noti passed blood at or before the time of the applica¬ 
tion. The other defenses were nullified by the failure 
of defendant-in-error to present evidence. 

The lower court refused a new trial after argument 
of the law and facts as herein. 

Plaintiffs-in-error submit that the finding and judg¬ 
ment of the lower court was erroneous and should be 
reversed. 


Respectfully submitted, 

Nathan M. Ltjbab, 
Attorney for Plaintiffs4n-Error. 




